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IN THE UMITED STATES CUULT UF £2°?EALS 
Fu. THE DIETAICT ue CVeLUMcIA VL.CUIT 


V.ichael Thempsvn 


£ppellant 
| 

Docket No. 21691 

(Criminal 134-67) 


Vv. 


The United States vf America 


wwe wr ve ver wr vw we 


Appellee 


BRIEF Fux APPELLANT MICHAEL THUM2SUN 


I. Statement vf Questiuns Invelved 


1. Did the trial judge err in ref. sing defendant Thompson's 


Mvtion for a directed acquittal ovth before and after the cyncl.sion of all 


testimony? | 

2, Lid the trial judge err in charging and instructing the jury? 

3, Did the trial judge err in refusing under the circumstances tu 
give <n instruction request vn circumstantial evidence based vn Carter v. 
United States, 102 U... App. D.C, 227, 252 F. 2d 69% (D, Cc, Cir,, 1957): 

Il, Jurisdictional Ctatement : 

The appellant was indicted fer assault and robbery under the 
District uf Cvlumbia Code Section 22-2991, The jurisdietiva of this Court 
is asserted under 28 U.2.c. Section 1291. roceedings 5 forma pauperis 
were authorized by the Listrict Cvurt. 

Ill. Statement of tne Case 

Appellant Michael Thompson was indicted fur robbery wn 

February 6, 1967. He was represented oy appvinted evunsel (however, not 


the counsel appvinted to prosecute this appeal) during a jury trial held on 


‘ 


parts of the days of Uctober 11 and 1Z, 19¢7. Together with cu-defendant 


Green, Thorpsen was cvnvicted oy jury verdict of robbery and senienced to 
a term at the Youth Correction Center by tHe presiding judge, the Honorable 
Aubrey E. Robinson, Jr. 

The offense fur which Thumpsen was tried and ultimately con- 
victed uccurred vn the evening vf December 1¢, 19¢6¢, in the general vicinity 
of 14th, Swann, and T ctreets, N. %.. in the Listrict of Culumbie. The 
Guvernment's principal witness, <ita A. Andrews, testified that at approx- 
imately 7:30 p.m. on Cecember 16, 196€, she stopped on her way home from 
work and purchased groceries in a grocery store on the corner of 14th Street 
and T Street, N. Wi. Upon leaving the store, she walked south on 14th Street 
and then crossed 14th Street onto Swann Street. Approximately halfway down 
Swann Street, a tall boy hit her frum behind on the back of the head, snatched 
her pocketbook and ran down an alley. Upven being hit over the head, 

Mrs. Andrews immediately began shouting for help and took off after her 
assailant. Mrs. Andrews further testified that at the time she was attacked 
a second, smaller man was standing at a distance watching the attack, 

This second man (later identified as and admitted to be defendant Thomps-wn) 
said nothing to her, did not touch her person or her purse, nor do anything 
at all but stand watching. Huwever, when Mrs. Andrews began to scream, 
both her assailant and the “other man standing some distance behind 
started to run away down the alley. Upon cruss-examination, Mrs. Andrews 
testified that she had walked abvut 27 ur 25 feet beyond the alley before she 


was attacked. She further testified that she was not aware Of either Of the 
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defendant's presence until she was struck on the back of the head by the man 
| 


subsequently identified as defendant Green. she alsv stated that when Green 


struck her she did not have an Opp-rtunity to struggle because it happend so 


quickly. 

wne of the two arresting officers. Leonard Gray, who was assigned 
to the “old clothes unit,’ testified that he was on duty with Yrivate V.elvin 
Langley (who was in cniform), the other arresting ificer, on the evening of 
the robbery. At approximately 7:30 he ocserved the nein walking down the 


1800 block of 14th Street. He further testified that at about the time the 


woman crossed over and proceeded on Swann street toward 15th Etreet he 
observed two young men headed west on T Street "walking more rapidly than 
normal’ and, as a cOnsequence, he said to Langley “come on, let's go, I just 
saw two males going down the street, and I think they may be going to get 

this lady's purse.‘' Shortly thereafter these same two Poene men left T Street 
and entered into an alley running north and southeast off Seen Street. Some 
time later Gray and his partner -fficer Langley entered this same alley and 
observed two males running north (towards tnen:) followed by a female 
screaming for the police. At that time ooth vificers ran after the two males -- 
one Of whom carried a pocketoook -- identified themselves as polic officers 
and admonished the fleeing individuals to halt. A warning shot was then fired 
and defendant Thompson stopped in his tracks but, Green who was carrying 

the nocketbouvk, continued to run down the alley and finally hid behind a 

garage where he was apprehended and the victim's perse found a short distance 


away. 


After the Court refused to order a directed verdict at the 
conclusion of the prosecution's case, Thompson testified that while he was 
at the corner of 14 h and T a casual acquaintance by the name of Robert Green 
approached him and said, "let's go for a walk. " Thompson and Green then 
crossed the street and walked up the alley without speaking to each other. 
However, when they came to the head of the alley Green ran out and snatched 
Mrs. Andrews pocketbook whereupon Mrs. Andrews began to scream and c!zas¢ 
Green. Thompson testified that he became frightened when Mrs. Andrews 
started to scream and chase Green, and that he too ran down the alley until 
he was apprehended by the police officer. Thompson and Rita Andrews both 
testified that he (Thompson) did not attack Mrs. Andrews, did not touch her 
person and did not take her purse. Thompson further testified that he had no 
idea that Green was going to attack Mrs. Andrews and steal her purse until 
the act was actually committed and that he in no way assisted or complemented 
Green in the perpetration of the assault and robbery. 

IV. Statement of Points 

1. The trial judge erred in refusing Thompson's motion for a 
directed acquittal, both after the conclusion of the prosecution's case and 
after the conclusion of all testimony, there being at either time no sufficient 
direct or circumstantial evidence to permit the case to go to the jury. 

2. The trial judge erred in placing a burden of innocence upon 


defendant rather than creating the required atmosphere to the jury that the 


e 
defendant was innocent unless proven guilty beyond a reasonable doubt. 
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3. The trial judge erred in refusing to give'a proper circumstantial 


evidence charge along the lines set forth in Carter v. United States, supra. 
V. Summary -f Argument 


Thompson's connection with the alleged crime was sO remoie, 
that a conviction beyond < reasonable doubt was legally impossible and contrary 


to fact andlaw. Accordingly, the Trial Court should have granted the 


directed verdict of acquittal as requested and not permitted the case to go 


| 
to the jury. The victim, vita Andrews, testified that as she left the grocery 


store and crossed the street and proceeded down Swann Street, she was 
attacked by One man, who She affirmatively identified a Green, who hit her 

| 
On the back of the head, snatched her purse and ran down the alley. (Tr. p. 54, 
55, 56, 59) Defendant Thompson made no overt approach, did not touch her, did 

| 


not take her purse, but was rather removed from the scene standing at some 


distance when the attack took vlace (Tr. p. £3,). 


Wo witnesses testified to having see Thompson assault, rob or 


even So much as touch V:rs, Andrews, To the contrary, bota Mrs, Andrews 
| 

and Thompson testified that Tnompson did not approach Mrs. Andrews, did 

not strike her, did not take her purse, or in any way acevst or approach her 

during that brief interval when Green struck her on the heads grabbed her 

pocketbook and ran down the alley (Tr. ;. 54,55,56, $3).| 
Thompson's Only connection with the crime is based upon remote 

circumstantial evidence to the effect that he was in the company of Green 


immediately prior to the time the crime took place. Neither of the arresting 


officers witnessed the crime nor observed either Thompson or Green for 


several minutes prior to the assault and rubbery. Vv hen confrunted by the 


police, Thompson immediately stopped running; nuwever, Green cuntinued 
on running and was subsequently apprehended and the pocketbuvk was found 
near his place of hiding. while the judge permitted a plethera of endless 
speculation vn the part of the Government's witness to link Thompson with the 
crime, Thumpsen's only cunnection with the crime is, at best, tenuous and 
remote. Accordingly, the directed verdict vf acquittal should have been 
rendered, particularly at the close vf prosecutiun's case but if not then at 
the close of all testimony. wn that oasis this Court should reverse the cOn- 
viction and free defendant Thompson. 

At the very minimum Thompson is entitled to a new trial if this 
Court does not totally exunerate him from his conviction on the basis first 


urged above. 


VI. Argument 


A. Appellant was entitled to a directed verdict. 


unly by weaving a facade of a crime with the most tenuous threads 
could the prosecution's evidence be deemed to have cunnected Thompson with 
the alleged assault and robbery. Indeed, the jury could find Thompsun guilty 
only by engaging in speculation, surmise and conjecture. The evidence 
adduced at the trial made it impossible for the jury not tu have a reasonable 
doubt as to Thomps-vn's participation in the alleged crime, and, as a result, 
Thompson was entitled to the Court's direct verdict of acquittal. 

The victim, Mrs. Andrews, testified that, she was accusted by 
one Green alone while walking down Swann Street (Tr. p. 55,56, 57, 53). 


irs. Andrews testified that Green's attack came as a complete surprise, 
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caught her off-guard and that she snly managed a quick glance backwards 
before she was able to recover and begin chasing Green. However, in that 


brief second she spotted Thompson standing back away from the spot from 
| 

where Green attacked her; and that when she began screaming and let out 
after Green, vnly then did Thumpson move (Tr. p. 55, 59, 61,63). Bota 
VUificers Langley and Gray testified that they did not witness the attack and 
that both Green and Thorrpson were wiihvuct their view entirely when Green 
Snatched Mrs. Andrew's purse (Tn. p. 11, 17,39, 31). 

Mrs. Andrews testified that defendant Green and not Them pson 
hit her On the head and robbed ner of her pycketbouk (rr. p. 55,56,57), While 
Green was later apprehended and the ourse recovered from him (Tr, p. 10, 1), 
nothing was found vn Thorrpson when he was apprehended and searched by the 
police officers thereby indicating that he did not participate in the physical 
act or in its spdils (Tr. p. 19,15, 17, 25, 28, 2%, 31). | 

In essence, there was nothing to cunnect Thompson with the crime 
except for Aita Andrews' testimvny that cpon being strudk by Green she turned 
around quickly and saw a man later identified as Thompson Standing at some 
distance away (Tr. vo. 59,63). Aside from that fleeting second when Mrs, Andrews 
caught a glimpse of Thompson standing in the alley, there was no cverroborating 
evidence to connect Thompsun with the crime other than Sttices Langley's 


Speculative comment to his partner -- "Let's walk through this alley just for 


curiosity sake" (Tr. 0, 11). 


It has long been an established principle recognized and followed 


by this Cuurt that a jury not be permitted to guess or speculate Over the 
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‘ possible connection of an accused with a crime that has been committed. The 


authorities are in agreement that it is absulutely necessary that the evidence 
in order to connect the accused with the crime be Of sufficient quality to exclude 
beyond a reasonable doubt that the accused played an integral part in the crime 
committed. The Government fell far short in its burden uf proof and did not 
establish sufficient evidence tu exclude beyond < reasonable doubt that Thompson 
had participated in the crime. 

The Government's evidence only established that Thompson was 
present and in the vicinity when Green attacked Mrs. Andrews (Tr. p. 55,57, 63). 
The complaining witness, nita Andrews, testified that it was Green alone who 
struck her and it was Green alone who snatched her purse (Tr. p. 55,63). She 
expressly testified that defendant Thompson did not approach her, strike her, 
or tuuvch her purse or person Or assist Green in sny way. To the contrary, her 
testimony only established that Thompson was behind her at a distance merely 
looking on (Tr. 9. 63). Her testimony by no stretch of the imagination indicated 
any participation at all oy defendant Thompson in the robbery. 

Ufficers Gray and Langley both testified that they did not see the 
robbery and came on the scene after the attack and robbery had taken place 
(Tr. p. 6,7,11,17, 21, 30,31). Their testimony could only implicate Green, 
i.e., each stated that'Green and not Thompson had the purse in his possession 
and that the purse was subsequently fuund near the spvt where Green was 
hiding (Tr. p. 7,9, 10,25, 28,31). Ufficers Gray and Langley could give no 
testimony which could even remotely establish beyond a reasonable doubt any 


plan or conspiracy by Green with Taurpson to effectuate the robbery. 
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However, in spite uf the Government's failure to establish even a 
prima facia case against Thompsvn, the trial judge permitted the jury to 
speculate and ultimately to find ‘“beyund a reasonable doubt!" that Thompson 
knowingly associated himself with Green in a criminal venture with the intent 
to commit the crime and participated in bringing it about by his Own overt acts. 

The critical elements incident to establishing that one aided and/or 
abetted another in the commission vf a crime are (1) one must associate himself 
with the venture, (2) act with knowledge that an offense is to be committed and 
(3) share in the criminal intent of the perpetrator of the crime. The same 
criminal intent must exist in tne minds of both the oats and the abettor 
(22 CJS 255), Thompson's cunvictiun flied directly in the tace of the authorities 


and establishes a perilous precedent for all Cuurts to follow. No longer will 


innvcent persons having nO connection with the crime except fur being in the 


general vicinity where the crime was committed be protected against guilt by 
assOciation alone. It is firmly established that a companion uf a person 
| 


engaged in a crime is not an aider vr abettur merely because he furnishes 
company ty a person engaged ina crime. United States v. Gaguily, 310 F. 2d 
249 (2d Cir. 1962). In Cooper v. United wiates, 123 U.S. Anp. D.C. 83, 357 
F, 2d 274 (D.C. Cir. 1966), J:dge Satherton speaking for the Court emphasizes 
the evil of attributing guilt by speculation: | 


“,..I think the Government's evidence was only sufficient 

to create 2 reasonable suspicion, or at most a likelinvod, to 
think he was probably guilty, but this is not enough to supoort 

a criminal conviction. I would set aside Covper's conviction and 
direct the District Court to enter the judgment of acquittal which 


I think should have been entered at the trial."’ (emphasis added) 
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In g concurring opinion, Chief Judge Eazelvn further commented on the Cooper 
i/ 
conviction by stating: | 


"Vhile the evidence against appellant Covper in Nv. 19340 

is indeed weak, I think it sufficient 'by a hair's breath' to 
avoid the verdict of acquittal which Judge Zatherton would 
direct. Eut 'the closeness of the issues... impvsed an 
obligation On the trial judge to instruct the jury with extreme 
precision, ‘as he realized, and on us to review the charge with 
what, in a less dvuubtful case, would be undue meticulousness. ' 
Upon such scrutiny 2f the instructions, I find error requring a 
reversal for a new trial...’ (emphasis added) 


In Hammond v. United States, 75 App. D.C. 397, 127 F. 2d 752 (1942) this Court 


after due consideration clearly and unequicvcably stated the governing rule as 
follows: 


"Unless there is substantial evidence of facts which exclude 
every other hypothesis but that of guilt, it is the duty of the 
trial judge to instruct the jury to return a verdict for the 
accused, and where all the substantial evidence is as con- 
sistent with innocence as with guilt it is the duty of the 
Appellate Court to reverse a judgment against accused. ry 


The Hammond rule has ably guided this Court in subsequent decisions evidenced 


by Judge >rettyman's articulation of that standard in Curley v. United States, 
81 Apo. D.c. 389, 169 F. 2d 229 (1947), cert. denied June 2, 1947: 


"The true rule, therefore, is that a trial judge, in passing 
upon a motion for directed verdict -f acquittal must determine 
whether upun the evidence, giving full play to the right uf the 
jury to determine credability, weigh the evidence and draw 
justifiable inferences vf fact, a reasonable mind might fairly 
conclude guilt beyond a reasonable doubt. If he concludes 
that upon the evidence there must be such a doubt ina 
reasonable mind, he must grant the motion; or, tu state in 
another way, if there is no evidence upon which a reasonable 
mind might fairly conclude guilt beyond a reasunable doubt, 
the motion mist be granted. If he concludes that either of the 


i/ See also Earry v. United States, 199 U. S. Apo. D.C. 301, 287 F. 2d 349 
(1961); Mullen v. United States, 195 U.S. App. D.C. 25, 263 &. 2d 275;Tatum v. 
United States, 88 U.S. App. L. C. 386, 199 F. 2d 612 (1951). . ear. 
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, lla a “ 
tw results,a reasonable vr no reasonable doubt, is fairly possible, 


he must let the jury decide the matter. In a given case, particularl 
One of circumstantial evidence, that determinatidn may depend 
upon the difference between dure speculation and legitimate 


inference from proven facts.'' (emphasis added)! 


In Cooper v. United States, 94 Apo. I.C. 343, 218 F. 2d 39 (1954), 


the Hammond doctrine as restated in Curley was quoted and approved. While 

the Court recognized that the actions of the accused might have been enought to 

“create suspicion, '' the Court held that suspicion alone was dot envugh -- 
“Guilt, according to a basic orinciple in vur jurisprudence, 


must be established beyond a reasonable doubt. And, unless 
that result is possible on the evidence, the judge must not 


let the jury act; he must not let it act on what would necessarily 
be only surmise and conjecture, without oeidencs, ' (emphasis added) 


Accordingly, this Court reversed the lower Court's conviction and ordered 


the defendant released. Upvn proper analysis and close scrutiny, the Thompsvn 


case closely parallels the specific legal principles adopted in Garguilo, Hammond 
and Curley. The prosecution's case with regard to Thompson rests solely upon 
one police vfficer's casual suspicion, V.rs. Andrews' quick glance to fix 

him in the vicinity of the attack, and Thompson's running from the general scene 
of the crime once Mrs, Andrews commenced her screaming. un the other hand, 
not One person could or did connect Thompson with the actual assault and robbery. 
Of meratlel importance is the clear fact that the spoils of the robbery itself (i.e., 
the pocketbook) were associated with and found near Green as not in any 

way with Thompson, 7 hen considered in proper perspective, there is no 
demonstrated Thompson connection with the assault and robbery and his guilt, uf 


necessity, became the subject of only the rankest speculation, surmise and 


conjecture when given to the jury to consider. 
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Even considering all the evidence mcsi favurable to the Government, 
a directed verdict of acquittal was required. All tae Government was able to 
establish was that Thompson was in Creen's company: That there might have 
been an <pportunity to olan a robbery is insufficient since no direct proof of any 
plan was established. Jor is it enough taat Thompsun was present in the 
vicinity of the purse snatching sequence. However, what the Government's 
principal witness did cunclusively and unequivocably establish was that: 
(1) Thompson was not situeied to be effective as a “lookout:. 
Thompson was absolutely passive during the entire purse- 
snatching sequence, 
Thompson did not move until Mrs. Andrews started to 
scream and chase Green. 
That as he ran down the alley Thompson ran int the arms of 
the arresting officers. 
While it might be argued and hypothecated that Thompson and Green 


planned to rob Mrs. Andrews, the evidence tends to be more consistent with 


Thornpsen's plea ‘of innocence. To summarize: 


Thompson met Green casually. 

Thompson walked with Green with no knowledge of any intent 
by Green to rob. 

Green, seing an unescurted woman heavily laden with , 

grocery bags, without warning siezed upon an immediate 
opportunity to snatch her purse without any knowledge, support 


or participation by Thompson. 
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(4) After the attack by Green, Thompson reacted by running -- 


as many people do for fear of being implicated and ultimately 


becoming involved in a criminal incident. 


Considered as a whole, the Government's case fell -ar short of 
establishing beyond a reasonable doubt that Thompscn aided and abetted Green 
in the taking of Mrs. Andrews purse. Cordin v. United Stetes, D.C. App., 

————s rer eer 


No, 4277, 4278 (Jan. 19, 1962), | 
| 
Trial counsel for Thompson at the close of prosecution's case quite 
properly made a timely motion for a directed verdict of acquittal (Tr, 9. 67). 
He again urged this motion at the cluse of all the testimony (rr. p. 113). Either 


' 


should have been granted, it was error compounded to deny both, It is 
resoectfully submitted that Thumpson is entitled to a judgment of acqvittal 
| 


from this Court. 


=. If Thompson is not totally exonerated by this Court, he is at. 
the very minimum entitled to a new trial because trial judge 
| 
erred in placing a restrictive burden vpon the defendant. 


In the previous sections of this orief counsel has urged this Court 
| 


tc reverse the conviction rendered below and discharge the appellant without 
; | 


further proceedings. H.wever, assuming arguendo that this Court is not so 
persuaded, appellant is at least clearly entitled to a new trial because of the 


trial judge's erroneous instructions to the jury which placed.a restrictive 
burden on the appellant in the Court delow. | 
| 

In order to gain the proper insight into such error below, it is 


necessary to consider the Court's charge as a composite rather than as separate 


Sie 


units, This Court in “/illiams v. United States, 116 U.S. £pp. D.C. 131, 
321 F. 2d 744(D.C. Cir. 1963), cert. denied 19.3, established a compelling 
precedent for appellate courts tv make it a practice vi closely scrutinizing the 
trial judge's charge as a whvle. In commenting upon the trial judge's instructions 
to the jury, the Court said: 

"Instructions which may have implied that the jury could 

infer guilt from circumstances without first resolving 

conflicts in testimony and whether circumstances had 

actually occurred when not plain error in view of the charge 

considered as a whole." 
However, the trial judge's charge below, when cunsidered as a whole, did 
imply that the jury could infer guilt from circumstances without first 
resolving conflicts in testimony and ultimately deciding whether certain 
criminal circumstances had actually occurred. During the course of his 
charge to the jury, the trial judge commenting on the evidence advised the 
jury (Tr. p. 1293): 

“Evidence in this case has been presented indicating flight 

or concealment by the defendant after this crime was 

commitied. This does not create a presumotivn of guilt. 

You may consider the fact that there is flight or conceal- 

ment by the defendant, however, as indicating or tending 

to prove the defendant's.consciousness Of guilt, You are 

not required to do so. You can consider it along with all the 


other circumstances and facts in evidence.'' (emphasis added) 


There was absOlctely no testimony adduced by the Government 


indicating concealment by Thompson. » hile it is true that Thompson himself 


testified to the fact that he became frightened oy ..ita Andrews' screams and 
started to run down the alley after Green snatched her purse, no where in the 
entire transcript is there any testimony to the fact that Thompson hid. * hile 


it may be argued that flight may tend to indicate sume consciousness Of guilt, 
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flight alone is not sufficient enought to indicate or prove consciousness of 
2/ 
guilt. Sy so instructing the jury, the trial judge unwittingly permitted the 


jury to reach a legal conclusion from.facts not even remotely in evidence. 


| 
In further commenting upon the evidence the trial judge stated at 


'?hysical presence of the defendant at the time and 

place of the commission of such an offense may; ve considered 

by the jury as some evidence of guilt if this physical presence 

is intended to and does assist and aid the PEO act, ' 
The Court did not, however, make clear to the jury that ihis instruction was 
relevant only if it first found that Thompson's paysical presence was intended 
to anddd assist and aid the primary act. There was, needless to say, no 
evidence whatever from which such prerequisite finding pone be made. 
Throughout his charge the trial judge made repeated elererices as to how the 
jury might find Thompson guilty. On the other nand ais composite charge 
did not treat the Government's ourden of proving cuilt perond a reasonable 
doubt with like emphasis. Significantly, the trial judge did not take proper 
care in instructing the jury. Specifically, he failed to empiiasize that in order 
to aid and abet another io commit a crime, it is apsolutely necessary that a 


defendant in some sort associate himself with the venture, that he participate 


in it as in something that he wishes to bring about and that he seek by his own 


action to make it succeed, In G«rguilo v. United States, supra. at p. 253 the 
3/ | 
Court emphasized: | 


%/ See Hunt v. United tates, 116 U.S. App. D.C.1,316 F. 2d 652 (D.C. Cir, 
1963); Alberty v. United States, 162 U.S. 499, 519; 16S, Ct. 864, 863; 49 L. Ed. 
1951 (1898). 


3/ See also United States v. eone, 100 F. 2d 451, 402 oe Cir. 1938) and 
Morei v. United States, 127 F. 2d 327, 331 (Sixth Cir. (1942). 
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"Yet even in an age when solitude is so detested and 
togetherness so valued, a jury could hardly be permitted 

to find that the mere furnishing of company to a person 
engaged in crime renders the companion an aider or abettor.' 


At Tr. p. 123 the trial judge further "charged" -- "If you 


believe that the Government nas »roven beyond a reasonable doubt that the 


defendant here, Thompson, was close to the place where Irs. Andrews was 
robbed or that he was at a distance that would have enabled him to have 
witnessed the robbery,’ you may not consider this fact alone as proving that 
Thompson participated in the robbery unless you find that Thompson aided 
and abetted Green in the commission of the crime.'' (emphasis added) Once 
again we have the trial judge straining to direct a verdict of guilty. After 
careful analysis, it becomes apparent that the trial judge by qualifying each 
presumption of innocence with "unless you find Thompson aided and abetted" 
Green, led the jury to believe that presence and knowledge that the crime was 
in fact taking place was sufficient to convict Thompson. A striking parallel 
exists between the Thompson case below and Garguilo, In both instances the 
trial judge over emphasized the elements of presence and knowledge. As 
the Court said in Garguilo:. 
"Reading the entire charge, we cannot overcome a 

fear that the judge, quite unwittingly and simply by 

emphasis may have led the jury to believe that a finding — 

of presence and knowledge... was enough for conviction, " 
Just as in the Garguilo case, the trial judge below placed undue emphasis on 


knowledge and presence so as to in effect direct the jury to find a verdict of 


guilty as to Thompson, In Hunt v. United states, supra., this Court 


sic 


held that flight alone scarcely comes to the standard of evidence tending to 
4/ 
establish guilt beyond a reasonable doubt. Accordingly, Thompson was 


entitled to this same presumption. 


’ hile it is true that the trial judge did, at an earlier stage of 
this charge, comment upon the presumption of innocence by alluding to the 
fact that the Government had a burden of estaolishing guilt beyond a reasonable 
doubt, it is respectfclly submitted that the jury's Depreciation of these general 
vrinciples was severely mitigated, if not lost entirely, by tne trial judge's 


repeated innvendos of guilt. As Judge Bazelon stated in Cooper v. United 


states, supra. : 


"A trial judge must exercise great care when he summarizes 
specific evidence ir the case for the jury, and even greater 
care is required if he chooses to go further and instruct the jury 
on legal consequences of specific evidence... and fairness to 
appellant required the judge to point ovt that identification 

would establish. ..presence only, and that conviction would 

also require a belief that he joined in the robbery or aided 

in its Commission. ' 


This Court took pains to point out in Hardy v. United States, 118 


U.S. App. D.C., 253, 335 F. 2d 288 (1964), that the mere giving of lip 


service to functions of the jury and "Hornbook" definitions of crimes, i.e., 
"aiding and abetting," falls far short of the precision required in felony 
cases. The trial judge below did not instruct the jury with the meticulousness 
dictated by the circumstantial nature of the Government's case. 

The trial judge's charge effectively mitigated Thompson's right 


to a fair and just trial on the evidence alone. Accordingly, at the very 


4/  >ee also Alberty v. United States, supra. and Nye and Nessen v. United 
States, 336 U.c. 613, 619; 69S. Ct, 766; 93 L. Ed. 919. | 
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=oicfaysan he is entitled to a new trial. 
Cc. The refusal to give an instruction on circumstantial evidence 
based on Certer v. United States, 192 U.S. App. D.C. 227, 
252 F. 2d 59€ (D.C. Cir. 1957) , likewise entitles Thompson 
to a new trial. 

Thompson's defense was simply that he in no way participated 
in the crime nor associated himself with the venture; nor participated in it 
as something that he wished to bring about; nor sought by his actions to make 
it succeed; and finally that he did not share in the criminal intent of the 
perpetrator of the crime (Green) to commit same. In essence, he simply did 
not have the Same criminal intent that must, of necessity, exist in the minds 
of both the perpetrator and the abettor. (22 C.J.S. 255.) 

In view of ‘the limited evidence of the Government and the strong 
probability that the jury would engage in speculation on facts which were not 
in evidence, and on which the Government in its oral argument invited the 
jury to speculate on, it was reversible error for the Court not to give an 
instruction on circumstantial evidence following the guidelines of Carter, 
supra, Judge ?rettyman in Carter established the rule that unless there is 


substantial evidence of facts that excludes every reasonably hypothesis except 


that of guilt, the verdict must be ‘not guilty;" and stated alternatively that, 
g & 


where all substantial evidence is consistent with a reasonable hypothesis of 
innocence then the verdict must be ‘not guilty." 
In view of the Government's case which was based in its‘entirety 


on speculative circumstantial evidence, it was incumbent upon the trial judge 
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to charge the jury with meticvlous care in order to preserve Thompson's 


basic right to a presumption of innocence unless proven guilty beyond a 
| 
reasonable doubt. Vv hat substantial evidence of facts were before the Court 


which excluded every reasonable hy»otnesis but that of guilt: The evidence 
considered in the most favorable light to the Governr ent was simply that: 
1. Thompson met Green on a street corner and walked 
casually with him for several blocks. | 
While they were walking Green suddenly and without 
warning ran forward, struck Rita Andrews, bnatched her 


purse and ran away. | 


nita Andrews in protest turned around after being struck by 
| 
Green and caught a glimpse of Thompson standing by at a 


distance. 
| 


rita Andrews began screaming and running after Green. 
| 
Thompson also ran once Mrs. ‘ndrews started screaming 


and chasing Green. 
Suca a tenuous circumstantial record derrands from the trial 
judge a special instruction patterned after Carter. Absent such a special 


instruction the jury was invited to speculate and conjure contrary to one of 


the most basic princivles of American jurisprudence. On the other hand, 


all the substantial evidence was consistent with any reasonable hypothesis of 


innocence, i.e.: 


1. Thompson did not strike Mrs. Andrews or approach her. 


| 
2. Thomoson did not take her purse. | 


IVirs. Andrews' purse was found near Green's niding place. 
rs. Andrews! testimony in no way indicated any participation 
by Thompson in the vhysical act of accosting her, striking her 
and grabbing her oerse. 

Eoth arresting officers did not see the robbery and came 
toward the scene only after hearing screams, 


Neither officer save any testimony that would show beyond a 


reasonable doubt any plan or conspiracy by Green with 


Thompson io effectuate the roboery. 
All the testimony is inconsistent wita Thompson serving as a 
lookovt for he was not situated to be effective in that regard. 
The fact that Thompson did not even a>proach the immediate 
presence of lv rs, Andrews also demonstrates that he was not 
otherwise varticidatins in the ronbery. 
Although the circumstances may have created a reasonable suspicion as to 
whether or not Thor.pson might have been involved as an aider or abettor, 
the evidence falls far short of establishing any participation amounting to 
aiding or abetting beyond e reasonable doubt, Conseqtently the trial judge 
erred when he unequivocably denied counsel's request for a Carter instruciion. 
The trial judge's refusal to instruct tne jury on the instance that the jury might 
find all the substantial evidence consistent with any reasonable hypothesis of 
innocence, (in which event the verdict must be not guilty), was grevious 
and prejudicial error. Such an instrection was absolctely called for in light 


of the Government's uighly tenvous circur stantial case. 
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The evidence adduced at the trial was fully consistent with the 
reasonable hypothesis that Thompson was an innocent bystander at the time 
Green initiated his attack upon Mrs. Andrews. It has become commonplace 
in today's unassuming world for people to refrain from "getting involved. " 
The newspapers are full of stories of attacks, beatings, and killings witnessed 
by people standing idly by without coming to the aid of a neighbor, friend or 
stranger. Obviously, any moral commitment to come to the aid of one 
attacked may well be overcome by the individual's fear re he might in some 
way ke implicated with the crime by virtue of his presence of assistance. 

Thus it was quite natural for Thompson to run -- and such flight would be 
reasonably prompted by fear and totally consistent with his innocence. 
Flight alone is not and cannot stand as evidence of guilt beyond a reasonable 

The most tenuous, circumstantial evidence set offered by the 
arresting officers attempting to link Thompson with the crime -- "let's 
walk through this alley just for curiosity sake.'' To permit such speculation 
to stand as the initial keystone of the prosecution's case upon which a 
conviction can ultimately be built is not consonant with the requirements of 
due and fair process. As this Court said in Scott v. United States, 98 U.S, 
App. D.C., 105, 232 F. 2d 362 (D.C. Cir. 1956), grave suspicion is not 


5/ 
enough upon which to permit a pyramiding of conjecture and surmise. 


5 | See also Hunt v. United States, supra. and Cooper ve. United States, 
supra. 


Contrary to the normal pattern followed in criminal cases, the 
impact of the trial judge's charge was to place an unwarranted affirmative 
burden upon the defendant to prove his innocence rather than upon the 


Government for proving his guilt beyond a reasonable bout. In a parallel situation 


the Court in Carter, supra. grasped the thrust of the trial court's error 


common to both cases as follows: 
"The Court emphasized a theme that, in order to acquit the 
jury must reach certain findings. Somewhat later the 


Court told the jury the burden was on the Government to 
prove sound mind beyond a reasonable doubt. But the 


purport of the instruction, and the clear impression left 
by it, was that, in order to acquit, the jury must reach 


affirmative conclusions... (emphasis added) 
By denying trial counsel's request for a Carter instruction, the trial judge 
permitted the jury to engage in undue speculation and conjecture. There was 
not substantial evidence of facts which excluded every reasonable hypothesis 
but that of guilt. Consequently, it was incumbent upon the trial judge to 
charge the jury that should it find that all substantial evidence consistnet 
with a reasonable hypothesis of innocence, its verdict must be not guilty. 
The evidence adduced against appellant Thompson was, at 
best, meager and inconclusive. His connection with the crime was based 
upon highly tenuOs circumstantial evidence. Accordingly, it was at 
least the duty of the trial judge (assuming arguendo no error in failing 
to grant the requested directed verdict) to give a Carter type instruction 


and his denial of counsel's request for same constitutes reversible error. 
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VII. Conclusion 
It is respectfully submitted that the conviction of Thompson 
cannot stand. Accordingly, it is urged that this Court exercise its power 


to vacate the judgment of conviction and enter to a judgment of acquittal. 


At the very minimum, the Court should require a new trial for Thompson 


because of the serious errors in the trial Court's instructions and its 


denial of defendant's request for the critical instruction on circumstantial 


evidence, 


Respectfully submitted, : 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Was there sufficient evidence of appellant’s partici- 
pation in a pocketbook snatch robbery to submit to the 
jury where it is shown that he accompanied a companion 
some distance, going through an alley in a direction that 
enabled them to intercept the complainant who had just 
left a grocery store carrying groceries and her pocketbook 
on her arm, and where appellant, standing ony a few feet 
away during actual commission of the crime, fled with his 
companion after obtaining their prize? 

2) Whether there was error in the trial court’s in- 
structions? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,601 


MICHAEL THOMPSON, APPELLANT 


Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant and one Robert L. Green were indicted for 
robbery (22 D.C. Code § 2901) of Rita Andrews on De- 
cember 16, 1966. Appellant was tried by jury before 
Judge Aubrey Robinson on October 11 and 12, 1967 and 
found guilty. On December 22, he was sentenced under 
provisions of the Federal Youth Corrections Act. 

At the trial, the Government called three witnesses: two 
officers of the Metropolitan Police Department and the 


1Co-defendant Robert L. Green had been tried separately on 
July 18, 1967 because appellant had jumped bond. Green was found 
guilty and the conviction was affirmed by this Court, Green Vv. 
United States, D.C. Cir. No. 21,876, decided May 7, 1968. 


(1) 
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complainant, Miss Andrews. Officers Leonard Gray testi- 
fied that while working in old clothes, he and his partner, 
Pvt. Melvin Langley, in regular police uniform, were on 
the southwest corner of 14th and T Streets, Northwest 
(Tr. 3-4, 12). Around 7:15 p.m., he saw a woman, as it 
developed Miss Andrews, come out of a grocery store and 
walk south on 14th Street. She crossed to the west side of 
the street between T and Swann Streets (Tr. 4-6). Ap- 
pellant and Green were then seen swiftly walking west on 
T Street toward 14th Street (Tr. 6, 11). The complain- 
ant walked west on Swann Street and the appellant and 
Green went south in an alley which intersected Swann 
(Tr. 6). Officer Gray suspected something amiss so he 
and Langley entered the same alley (Tr. 11, 30). Appel- 
lant and Green were seen running north in the alley to- 
ward the officers, Green carrying the complainant’s pock- 
etbook. Officer Gray gave them a command to halt, but 
they continued to run (Tr. 7, 8). A shot was fired by Of- 
ficer Langley and then appellant halted, but Green con- 
tinued to run (Tr. 8, 20). The complainant was seen 
“still hollering for help” when appellant was apprehended 
(Tr. 9). Later, Gray’s partner captured Green and re- 
covered the complainant’s black leather pocketbook (Tr. 
9-10, 57). No other people were seen in the alley (Tr. 
10, 21). 

The testimony of Officer Langley practically duplicated 
that of Officer Gray. He chased Green when he did not 
heed the command to halt, and later found him hiding 
behind a garage in an adjacent alley. Complainant’s black 
pocketbook was found nearby (Tr. 25-28, 57). An exami- 
nation of the contents of the pocketbook revealed fifteen 
dollars and personal items (Tr. 28-30). 

The complainant, Miss Andrews, testified that she stop- 
ped at a grocery store on the corner of 14th and T Streets 
on her way home from work and bought groceries. Upon 
leaving the store with a large bag of groceries and her 
pocketbook over her arm, she walked along 14th Street 
to Swann. Just as she passed an alley on Swann Street, 
she noticed two boys behind her. The taller boy, whom 


3 


she identified as Robert Green, hit her in the back of the 
head and snatched her pocketbook (Tr. 54-56). Appel- 
lant was “about a couple of steps” from her at this time, 
standing and watching, but he ran with Green after the 
pocketbook had been taken (Tr. 59, 63). She gave chase, 
and at the same time screaming for the police (Tr. 55). 
Both boys were later seen in the custody of the police 
(Tr. 55-58). Her pocketbook, which she identified in 
court, contained $15.42, a pair of shoes, a Medicare and 
Social Security card, and other personal items (Tr. 57- 
58). 

With this evidence, the Government rested its case. 
Appellant made a motion for a judgment of acquittal 
based on insufficient evidence showing that he aided and 
abetted Green, which motion was denied (Tr. 67-77). 

Appellant testified, claiming that he was an innocent 
victim of circumstances. While standing on the north- 
east corner of 14th and T Streets, across from a grocery 
store, a person, Robert Green, whom appellant had not 
known previously but had “seen .. . around” some “three 
or four times” prior to this time, walked by and said to 
him, “let’s walk” (Tr. 79, 89, 107-108). He and Green 
then walked across 14th Street along T, and then south 
at a fast pace through an alley leading to Swann Street 
(Tr. 94-95, 97). Green did not say anything to appellant 
about his intentions; in fact, once they started walking 
together, nothing was said by either person to the other 
at anytime before, during, or after the pocketbook snatch- 
ing soon to occur (Tr. 79-80, 97, 107). Halfway through 
the alley, Green’s pace quickened, and when the complain- 
ant, Miss Andrews, walked by the mouth of the alley, 
Green snatched her pocketbook (Tr. 79, 94). Appellant 
was about thirty-two feet away when this happened (Tr. 
100). However when Miss Andrews screamed, appellant, 
not wanting to get involved with Green, ran back through 
the alley, however, in the direction of a police officer who 
had suddenly appeared and identified himself (Tr. 80, 94- 
95, 100). After the officer “shot up in the air”, appellant 
stopped and submitted to arrest (Tr. 95). 
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At the conclusion of appellant’s testimony, the defense 
rested its case. A motion for judgment of acquittal was 
renewed and denied (Tr. 118). Thereafter, the court in- 
structed the jury and, except for the instruction regard- 
ing circumstantial evidence, no objection by appellant was 
made to the instructions (Tr. 114-124, 126). In less than 
a half hour of deliberation, the jury returned a verdict of 
guilty (Tr. 126). 

A motion for judgment of acquittal notwithstanding 
the verdict was denied December 4, 1967. 


STATUTE AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 

Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


Rule 52(b) of the Federal Rules of Criminal Procedure 
provides: 


Plain errors or defects affecting substantial rights 
may be noticed although they were not brought to 
the attention of the court. 


SUMMARY OF ARGUMENT 


I 


Two police officers saw appellant and one Robert Green 
leave a street corner after the complainant, Miss An- 
drews, walked from a grocery store, carrying groceries 
and her pocketbook. After she had walked a short dis- 
tance, appellant and Green were seen hurrying into an 
alley that intersected the street along which the complain- 
ant walked. Just as she passed the mouth of the alley, 
Green struck her from behind and snatched her pocket- 
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book. Appellant, standing only a “couple of steps” away 
when this happened, ran with Green when the complai- 
nant began to scream. Appellant continued to run, after 
police officers, who had just entered the alley, identified 
themselves and gave a command to halt. Appellant stop- 
ped and submitted to arrest only when a warning shot 
was fired by one of the officers. Green, who also had 
continued to run, was caught later concealing himself 
in an adjacent alley, and the complainant’s pocketbook, 
which he had discarded, was recovered a short distance 
away. From this evidence a reasonable jury could fairly 
find beyond a reasonable doubt that appellant partici- 
pated in the crime of robbery. The appellant introduced 
evidence showing, among other things, that on Green’s 
simple invitation to walk together, he accompanied him 
unquestioningly and voluntarily through an alley to the 
scene of the crime, where after Green got the woman’s 
pocketbook, they fled together. Appellant’s testimony 
strengthened the inference of participation in the crime 


and further justified the court in refusing to acquit him 
at the close of all the evidence. 


II 


It was not error for the trial court when instructing 
on circumstantial evidence to exclude the “reasonable 
hypothesis of innocence” rule based on language found 
in Carter v. United States, 102 U.S. App. D.C. 227, 252 
F.2d 608 (1957). Such an instruction would have been 
“confusing and incorrect” under Holland v. United States, 
848 U.S. 121 (1954). Moreover, in no case since Carter 
does it appear that the rule enunciated therein was fol- 
lowed by this Court. 

Other claims of error in the trial court’s instructions, 
such as including the term “concealment” in the flight 
instruction, failing to clearly explain the relevance of 
physical presence, and not according certain instructions 
proper emphasis, are without merit. In any event, the 
instructions were not objected to below and could hardly 
amount to plain error. 


6 
ARGUMENT 


I. The evidence of appellant’s participation in the crime 
was sufficient to submit to the jury and to sustain his 
conviction. 


(Tr. 4-6, 7-8, 11, 18, 20, 25, 50-56, 59, 63, 91-92, 
95, 107, 108) 

Appellant contends that the court should have directed 
a verdict of acquittal at the close of the Government’s 
case or at the conclusion of all the evidence, since it was 
shown that appellant was merely present when the ac- 
tual perpetrator, Robert Green, snatched the complain- 
ant’s pocketbook. 

At this stage, the evidence must be viewed in the light 
most favorable to the Government, making full allowance 
for the right of the jury to assess the credibility of wit- 
nesses and to draw justifiable inferences of fact from 
the evidence adduced at trial. Glasser v. United States, 
315 U.S. 60, 80 (1942) ; Curley v. United States, 81 U.S. 
App. D.C. 389, 160 F.2d 229, cert. denied, 331 U.S. 837 
(1947) ; Morton v. United States, 79 U.S. App. D.C. 329, 
147 F.2d 28, cert. denied, 324 U.S. 875 (1945). It is not 
necessary that the evidence rule out every reasonable hy- 
pothesis but that of guilt. On the contrary, where there 
are divergent hypotheses, one of guilt and one of inno- 
cence, and there is evidence to support either, then the 
jury must be given an opportunity to choose between 
them. Curley v. United States, supra. 

Evaluated by these standards the evidence of appel- 
lant’s guilt was decidedly sufficient to withstand appel- 
lant’s motions for judgment of acquittal. The Govern- 
ment’s evidence revealed that shortly after the complain- 
ant left a grocery store carrying groceries and her pocket- 
book on her arm, two alert police officers observed appel- 
lant and Green commence to walk along T Street, beyond 
14th Street, then through an alley that the complainant 
would cross as she proceeded on Swann Street (Tr. 4-6, 
11). As the complainant passed the mouth of the alley, 
Green struck her from behind and took her pocketbook 
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(Tr. 54-56). Appellant was at this time standing a mere 
“couple of steps” away (Tr. 59, 63). After the pocket- 
book had been taken from the complainant and she 
screamed, both appellant and Green ran (Tr. 59, 63). 
The jury could find that appellant knowingly associated 
himself in some way with a criminal venture and sought 
by his presence or some action to make it succeed. Nye 
é Nissen v. United States, 336 U.S. 613 (1949) ; Long 
v. United States, 124 U.S. App. D.C. 14, 360 F.2d 829 
(1966) ; Turberville v. United States, 112 U.S. App. D.C. 
400, 303 F.2d 411, cert. denied, 370 U.S. 946 (1962) ; 
Ladrey v. United States, 81 U.S. App. D.C. 127, 155 F.2d 
417, cert. denied, 329 U.S. 723 (1946). For here, our 
complainant, Miss Andrews, walking alone in the night, 
burdened with a large bag of groceries, and a pocketbook 
dangling precariously from her arm, must have presented 
an “easy mark” to these two men standing on the cor- 
nor,? with no apparent preoccupation. They watch her 
progress a short distance, determine her direction, hurry 
through an alley she is destined to pass, and then decide, 
if it had not been sooner, to ambush her as she walked 
by. This was ample evidence for the jury to infer an 
agreement between appellant and Green to take the com- 
plainant’s pocketbook and that appellant was with Green 
to be of help, either as another “strong arm” in the event 
a too vigorous resistance required it, or as a lookout.* 
While it did not become necessary for appellant to help in 
actually striking Miss Andrews or taking her pocketbook, 
his presence in these circumstances was fraught with 


2 Probably, the complainant was first seen as she paid for her 
groceries and walked out of the store. Compare Tr. 91-92 with Tr. 
108. 


3“There may even be instances where the mere presence of a 
defendant at the scene of the crime he knows is being committed 
will permit a jury to be convinced beyond a reasonable doubt that 
the defendant sought ‘by his action to make it succeed’—for ex- 
ample, the attendance of a 250-pound bruiser at a shakedown as a 
companion to the extortionist, or the maintenance at the scene 
of crime of someone useful as a lookout.” United States v. Garguilo, 
310 F.2d 249, 258 (2nd Cir. 1962). 
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criminal purpose. It has long been recognized that pres- 
ence without action may constitute aiding and abetting 
if there is evidence that the accused had a purpose to aid 
but did not act only because action proved to be unnec- 
essary and it is shown that the presence was pursuant to 
an understanding. Hicks v. United States, 150 U.S. 442, 
450 (1893). 

There is moreover appellant’s immediate flight with 
Green moments after seizure of their prize that the jury 
could properly consider as a factor supporting appellant’s 
guilty involvement.‘ Alberty v. United States, 162 U.S. 
499, 510 (1896) ; Green v. United States, 104 U.S. App. 
D.C. 23, 259 F.2d 180, cert. denied, 359 U.S. 917 (1958). 
Withal, there was nothing to justify taking the case from 
the jury at this point. 

Of course, when the appellant presented evidence * ad- 
ditional circumstances were revealed which greatly 
strengthened the inference of aiding and abetting, not 
least of which was appellant’s own incredibility. Appellant 
testified that he did not know Green and had “seen him 
around” only “three or four times” before (Tr. 107). Yet, 
when Green walked up to him on the street and said no 
more than “let’s walk,” appellant spoke not a single word 
but accompanied him unquestioningly (Tr. 107). Not only 
did they walk along the street some distance without an 
inquiry from appellant, but through an alley, without a 
word by either of them from the time they commenced 
walking to the time of the crime (Tr. 107). The jury 


+ Equally considerable was appellant’s refusal to stop, being fully 
aware of a police officer’s command, except when faced with the 
threat of force (Tr. 7-8, 20, 25). 


5In so doing, he may be considered as having waived his right 
to challenge the propriety of the court’s refusal to acquit him. 
Hall v. United States, 83 U.S. App. D.C. 166, 169, 168 F.2d 161, 
164, cert. denied, 334 U.S. 853 (1948); Ladrey v. United States, 
supra at 130, 155 F.2d at 420; see Perovich v. United States, 205 
U.S. 86, 91 (1907) (dictum). But cf. Franklin v. United States, 
117 U.S. App. D.C. 331, 330 F.2d 205 (1964) and Cephus v. United 
States, 117 U.S. App. D.C. 15, 324 F.2d 893 (1963) (dealing with 
testimony offered to rebut the inculpatory evidence of a co- 
defendant). 
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must have been convinced then, if any doubt still persist- 
ed, that there was, with so few, and familiar, words, a 
prearranged understanding for appellant to accompany 
Green on a criminal venture that appellant must have 
comprehended all too well. On the other hand, the jury 
must believe, as appellant undoubtedly hoped, that he 
accompanied a virtual stranger some distance along the 
street and then, with ever-increasing celerity, through an 
apparently dark alley (Tr. 18), without so much as ask- 
ing his laconic and inscrutable companion where they were 
going or what mysterious undertaking was at hand, but 
alas, finding himself an unknowing spectator to a crime 
upon a hapless woman. Obviously, the intelligent jury 
chose to reject this desperate concoction which was far 
from accord with human experience. 

However implausible appellant’s version of these events, 
his accompanying of Green and his presence on the scene 
with him,’ was clearly voluntary. The jury, having found 
a plan to rob, could properly find, and did so, appellant’s 
presence without protest at the scene of the crime being 
perpetrated by Green only a few feet away sufficient to 
constitute encouragement and sufficient participation for 
aiding and abetting. Bruce v. United States, —— USS. 
App. D.C. , 3879 F.2d 118, 117-18 (1967) ; United 
States v. Garguilo, supra; G. Williams, Criminal Law, 
the General Part 353, n. 3 (2nd ed. 1961). Now appel- 
lant’s flight with Green after the pocketbook had been 
taken and Miss Andrews began to scream took on added 
significance. Appellant did not attempt to run away 
from Green or to disassociate himself from him, rather 
he ran “side by side” with Green (Tr. 8, 63).7 Only the 


¢ We think with appellant’s testimony there was ample evidence 
to indicate that this concert was more than fortuitous. 


7See Hunt v. United States, 115 U.S. App. D.C. 1, 4, 316 F.2d 
652, 655 (1963) where this Court found, on considerably less 
evidence of plan (appellant and a companion were seen shaking 
hands after the victim discovered her wallet missing) and similar 
flight together (both ran upon sighting the victim and the police 
approaching) “substantial evidence [of aiding and abetting] from 
which a jury may conclude [guilt] beyond a reasonable doubt”. 
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fortunate appearance of police officers produced a parting 
of the culprits. It took however more than a command to 
halt appellant who stopped only “{w]hen [the policeman] 
shot up in the air...” (Tr. 95). 

We think all of these circumstances revealed the pres- 
ence of traditional questions for the jury. The verdict 
having been returned it can be sustained on the substan- 
tial evidence, viewed as it must be, most favorably to the 
Government. Glasser V- United States, supra, Morton v- 
United States, supra. 


Il. There was no error in the trial court’s instructions. 
(Tr. 116-117, 118, 122, 123-124) 


A. Circumstantial evidence and the Carter instruction. 


Appellant at the trial court erred in failing 
to instruct d on circumstantial evi- 
dence accordin oved in Carter V- 

S. D.C. 227, 252 F.2d 608 
(1957). , thi ated that “unless there 
is substantial i ude every rea- 
sonable hypoth ilt, the verdict must be 
not guilty. .-- Holland v. United States, 
348 U.S. 121, 139-40 (1954), reme Court regard- 
ed “such an additional instruction on circumstantial evi- 
dence [as] confusing and incorrect” where the jury is 
properly instructed on the standards for reasonable doubt. 
We feel the trial court’s instructions on reasonable doubt, 
which are not assailed here, and circumstantial evidence 


———— 

8 Appellant has sought to fragment the 
that each fra: ty Oxy walking together, pa 
scene, eventual flight, considered in isolation W: 
hypothesis of innocence (Appellant’s brief, P- 
however must be considered as 2 whole. Hunt V- 


supra. 
° Carter V- United States, supra at 231, 252 F.2d at 612. 
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were clear and adequate in setting forth the governing 
standards.”° 

While Carter was decided after the Holland case, we 
have not found a single case since Carter in which this 


10 They were: 
(On reasonable doubt) 


Unless the Government proves beyond a reasonable doubt 
each essential element of the offense with which this defendant 
stands charged, then you have got to find him not guilty. 

What is reasonable doubt? It is exactly what the name im- 
plies. It is a doubt based upon reason, a doubt for which you 
can give a reason. It is the kind of a doubt that after full, care- 
full and candid consideration of all of the evidence, you are so 
undecided that you cannot have an abiding conviction of the de- 
fendant’s guilt. It’s the kind of a doubt that would cause you 
when you thought about the important things in your own 
life to pause or to hesitate. However, it is not a fanciful doubt, 
a doubt based on conjecture or speculation. It’s a doubt for 
which you can give a reason. 

Now, the Government is not required to prove the guilt of 
the defendant beyond all doubt, to a scientific certainty or to a 
mathematical certainty. Its responsibility is to prove the guilt 
of the defendant beyond a reasonable doubt (Tr. 116-117). 


See, e.g. McGill v. United States, 121 U.S. App. D.C. 179, 183-186, 
848 F.2d 791, 795-98 (1965) ; Scurry v. United States, 120 U.S. App. 
D.C. 374, 375-76, 347 F.2d 468, 469-70 (1965); Jones v. United 
States, 119 U.S. App. D.C. 213, 215, 388 F.2d 553, 555 (1964) ; 
Bishop v. United States, 71 U.S. App. D.C. 182, 138, 107 F.2d 297, 
303 (1989); Junior Bar Section of D.C. Bar Ass’n, Criminal Jury 
Instructions, Instruction No. 9 (1966). 


(On circumstantial evidence) 


In the law there are two types of evidence. There is direct 
evidence and there is circumstantial evidence. Direct evidence 
is the testimony of one who asserts knowledge of a particular 
fact, like an eye witness. Circumstantial evidence is proof of 
a chain of facts or circumstances indicating the guilt or the 
innocence of a defendant. The law places no distinction in 
terms of greater weight required of circumstantial evidence 
than of direct evidence. You consider all of the evidence in 
this case, direct and circumstantial evidence. And if after 
weighing all of the evidence, direct and circumstantial, you 
are not convinced of the guilt of the defendant beyond a 
reasonable doubt, you must find him not guilty (Tr. 117-118). 


See Holland v. United States, 348 U.S. 121, 189-40 (1954); Hunt 


v. United States, supra at 3, 316 F.2d at 654; Criminal Jury Instruc- 
tions, supra, Instruction No. 10. 
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fortunate appearance of police officers produced a parting 
of the culprits. It took however more than a command to 
halt appellant who stopped only “[w]hen [the policeman] 
shot up in the air... .” (Tr. 95). 

We think all of these circumstances’ revealed the pres- 
ence of traditional questions for the jury. The verdict 
having been returned it can be sustained on the substan- 
tial evidence, viewed as it must be, most favorably to the 
Government. Glasser v. United States, supra; Morton v. 
United States, supra. 


II. There was no error in the trial court’s mstructions. 
(Tr. 116-117, 118, 122, 123-124) 


A. Circumstantial evidence and the Carter instruction. 


Appellant contends that the trial court erred in failing 
to instruct the jury as requested on circumstantial evi- 
dence according to an instruction approved in Carter v. 
United States, 102 U.S. App. D.C. 227, 252 F.2d 608 
(1957). In Carter, this Court stated that “unless there 
is substantial evidence of facts which exclude every rea- 
sonable hypothesis but that of guilt, the verdict must be 
not guilty... .”° However, in Holland v. United States, 
348 U.S. 121, 189-40 (1954), the Supreme Court regard- 
ed “such an additional instruction on circumstantial evi- 
dence [as] confusing and incorrect” where the jury is 
properly instructed on the standards for reasonable doubt. 
We feel the trial court’s instructions on reasonable doubt, 
which are not assailed here, and circumstantial evidence 


8 Appellant has sought to fragment the evidence and then show 
that each fragment, e.g., walking together, passive presence at the 
scene, eventual flight, considered in isolation was consistent with an 
hypothesis of innocence (Appellant’s brief, p. 12-13). The evidence 
however must be considered as a whole. Hunt v. United States, 
supra. 


® Carter v. United States, supra at 231, 252 F.2d at 612. 
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were clear and adequate in setting forth the governing 
standards.”° 

While Carter was decided after the Holland case, we 
have not found a single case since Carter in which this 


10 They were: 


(On reasonable doubt) 


Unless the Government proves beyond a reasonable doubt 
each essential element of the offense with which this defendant 
stands charged, then you have got to find him not guilty. 

What is reasonable doubt? It is exactly what the name im- 
plies. It is a doubt based upon reason, a doubt for which you 
can give a reason. It is the kind of a doubt that after full, care- 
full and candid consideration of all of the evidence, you are so 
undecided that you cannot have an abiding conviction of the de- 
fendant’s guilt. It’s the kind of a doubt that would cause you 
when you thought about the important things in your own 
life to pause or to hesitate. However, it is not a fanciful doubt, 
a doubt based on conjecture or speculation. It’s a doubt for 
which you can give a reason. 

Now, the Government is not required to prove the guilt of 
the defendant beyond all doubt, to a scientific certainty or to a 
mathematical certainty. Its responsibility is to prove the guilt 
of the defendant beyond a reasonable doubt (Tr. 116-117). 


See, e.g. McGill v. United States, 121 U.S. App. D.C. 179, 183-186, 
848 F.2d 791, 795-98 (1965) ; Scurry v. United States, 120 U.S. App. 
D.C. 374, 375-76, 347 F.2d 468, 469-70 (1965); Jones v. United 
States, 119 U.S. App. D.C. 218, 215, 388 F.2d 553, 555 (1964) ; 
Bishop v. United States, 71 U.S. App. D.C. 182, 188, 107 F.2d 297, 
808 (1989); Junior Bar Section of D.C. Bar Ass’n, Criminal Jury 
Instructions, Instruction No. 9 (1966). 


(On circumstantial evidence) 


In the law there are two types of evidence. There is direct 
evidence and there is circumstantial evidence. Direct evidence 
is the testimony of one who asserts knowledge of a particular 
fact, like an eye witness. Circumstantial evidence is proof of 
a chain of facts or circumstances indicating the guilt or the 
innocence of a defendant. The law places no distinction in 
terms of greater weight required of circumstantial evidence 
than of direct evidence. You consider all of the evidence in 
this case, direct and circumstantial evidence. And if after 
weighing all of the evidence, direct and circumstantial, you 
are not convinced of the guilt of the defendant beyond a 
reasonable doubt, you must find him not guilty (Tr. 117-118). 


See Holland v. United States, 348 U.S. 121, 189-40 (1954); Hunt 
v. United States, supra at 3, 316 F.2d at 654; Criminal Jury Instruc- 
tions, supra, Instruction No. 10. 
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Court adhered to its rule. Just the contrary appears. 
For example, in Ruffin v. United States, 106 U.S. App. 
D.C. 97, 269 F.2d 544, cert. denied, 361 U.S. 865 (1959) 
it was held that a failure to give the requested instruc- 
tion involving equal hypothesis of guilt and of innocence 
was not error where prior to the charge the trial court 
stated it would “cover the idea”, which was in effect 
accomplished in the court’s instructions on reasonable 
doubt. In Hunt v. United States, supra at 3, 316 F.2d 
at 654, we think this issue was laid to rest for all times: 


The ultimate test for the jury in a criminal case, 
however, is whether the defendant has been proved 
guilty beyond a reasonable doubt. This applies 
whether the evidence relied on for conviction is direct 
or circumstantial, or both. In explaining reasonable 
doubt in a circumstantial case, it would not be im- 
proper to give an “every reasonable hypothesis” in- 
struction in the language of Carter. But where the 
jury is properly instructed otherwise on the standard 


for reasonable doubt, a charge in the language of 
Carter is not required. [Citation omitted] (Emphasis 
added). 


B. Other assailed instructions. 


Appellant appears to make a broad attack on the trial 
court’s instructions in other respects (Appellant’s brief, 
pp. 13-18), which we view as frivolous, quickly repelled 
by a fair reading of pertinent instructions, and thus de- 
serving of but brief, if any, comment. First, it is argued 
that by including the term “concealment” in the instruc- 
tion on flight the “trial judge unwittingly permitted the 
jury to reach a legal conclusion from facts not even 
remotely in evidence.” (Appellant’s brief, p. 15). The 
mere alternative mention of concealment in this standard 
instruction * could not have led the jury to do any more 


11 Evidence in this case has been presented indicating flight or 
concealment by the defendant after this crime was committed. 
This does not create a presumption of guilty. You may con- 
sider the fact that there is flight or concealment by the defend- 
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than it was already permitted to do, ie., consider con- 
sciousness of guilt, from the abundant and undisputed 
evidence of appellant’s flight after the pocketbook snatch- 
ing. 

Second, appellant claims the court failed to clearly tell 
the jury that the instruction on physical presence was 
relevant only if it tended to aid and assist the primary 
act (Appellant’s brief, p. 15). We think the instruction 
itself best refutes this claim.” 

Third, appellant claims the court “failed to emphasize” 
that aiding and abetting requires an association with the 
criminal venture as “something that [the defendant] 
wishes to bring about and that he seek by his own action 
to make it succeed” * (Emphasis original), and that it 
“over emphasized the elements of presence and knowl- 
edge” which led the jury to convict upon finding those 
elements alone (Appellant’s brief, p. 15-16). Appellant 
merely argues a matter of emphasis where these instruc- 
tions, like all of them here, are not otherwise assailable 
for their clarity, fairness, and adequacy. 


ant, however, as indicating or tending to prove the defendant’s 
consciousness of guilt. You are not required to do so. You can 
consider it along with all the other circumstances and facts 
in evidence (Tr. 120). 


See Criminal Jury Instructions, supra, Instruction No. 27. 


12 Ags I indicated, the mere presence of the defendant at the 
scene of the crime in and of itself does not make him an ac- 
complice with another to justify you in finding him guilty. Thus 
even if you find that Thompson was present at the scene and 
even if you find that he knew'the robbery was being committed, 
and even if he didn’t do anything to prevent the robbery, you 
may not find him guilty of the robbery unless you find that he 
was an aider and abetter as I have just explained that and de- 
fined that to you. (Tr. 123-124). (Emphasis added). 


18 The trial court gave this instruction in precisely this language. 
See Tr. 122. 


14.Nowhere did the court give the impression to a reasonable 
mind, unlike the court in United States v. Garguilo, supra, on which 
appellant relies, that presence and knowledge alone would be enough 
for conviction. See n.12, supra, this brief. 
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It is significant to note that: 


In the absence of set liturgy there is always the risk 
that subsequent logical parsing, perhaps by new 
counsel, may uncover possible confusions and mis- 
apprehensions in the printed record that were not 
fairly present in the aura of the courtroom. The old 
saw tells us that it is particularly when there is little 
to argue on the facts that a lawyer searches for 
points on the law. McGill v. United States, 121 U.S. 
App. D.C. 179, 185, 348 F.2d 791, 797 (1965). 


Fourth, appellee submits that since appellant raised no 
objection below to these instructions or whatever emphasis 
placed on them, he is obliged to urge the point on appeal 
as plain error under Rule 52(b), F.R. Crim. P. There 
is no plain error here, for there is no error at all. 


CONCLUSION 
WHEREFORE, it is respectfully submitted that the 


judgment of the District Court should be affirmed. 


DAvip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
JULIUS A. JOHNSON, 
Assistant United States Attorneys. 
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LEOSLY £21EF FOL. 
4&4 SELLENT MICHAEL THOMPSON 


Preliminary Sitztement 


The government in its zeal to uphold the conviction here 
appealed presents arguments contrary to law and the particular facts of 
record, The government's post hoc rationalizations in support of the 
decision below are wholly without merit. Indeed, such specious argaments, 
endless speculation 2nd conclusionary statements cannot cure the obvious 
defects incident to the conviction below. Stripped of such trappings, the 
government's brief becomes a curious composite of imaginary horribles 
unsupported by the particular facts of record. Appellee's statement and 
autnorities simply do not comport with the standards and past decisions of 
this Court, nor do they otherwise justify the conviction aoe appealed. 

The government by way of seeking a summary treatment of the 
issues present in Appellant's brief casually glides over the critical and 
decisional errors commited celow. It fails to show any proper basis 


3Y AVAILABLE 


inal bound volume 


upon which to justify why a different ana more resirictive standard was 
imposed zpon defendant Thompson by the Court velow. Only the es 
conclusory and cursory statements are offered to Support a conviction 
which is contrary to 2 lons line of decisions rendered by this Court. 
Hammond v. United Cistes, 78 App. D.C. 397, 127 F 2d 752 (D.C. Cir. 
1942); Curley v. Uuited States, 31 Apo. D.C. 349, 160 F 2d 119 (D.C. 
Cir. 1947); Cooper' v. United wtates 4A Aop. ©.C. 343, 216 © 2d 39 
(2.c. Dir. 1954}; Corzia v. United States, I.C. App. Ho. 4277 (an. 18, 
19€&). 
Aiding and Abetting 

1, Lesvite repeated manifestations to the contrary, it is 
firmly established 2s > matter of law that a mere companion of a person 
engaged in a crime is not an aider or abettor merely because he furnishes 
company to a person envaged ina crime. United States v. Gaguilo, 319 
F 2d 249 (Qnd Cir.’ i922}; *eone v. United States, 199 F 2d 401, 402, 
@nd Cir. 1928), and Morei v. United States, 127 F 2d 827, +31 (€th 
Cir. 194%). Horndook law makes clear that there are three critical 
elements to aiding and/or abetting another in the commission of a crime -- 
(1) a party must associate himself with the ventvre; (Zz) act with knowledge 
that a crime is to be committed; 2nd (3) share in tae criminal intent of 
the perpetrator. Adsent these collective factors one cannot be adjudged 


1/ 
as having eided or abetted a criminal act. 
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in essence tde.e Hicse WS Core Clearly Gemousirateu coniraunity ci unlaw- 
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ful purpose at the time cre ect is committed, inasmuch ag one is 


| 
responsible for tne act of another inless he expressly or imonliciiyly 


authorizes the other to do that act. Accordingly, the individual aci of 
one of a party, not ‘n prrsuance of an arrangement, and which could n- 
be foreseen as the natural and probable consequence of an attempt to 


carry out the arrangement, will not, therefore, render the others liz. .- 
a | 
as principals.’ Contrary to the mythical tale delineated at pages ¢-10 of 
| 
Appellee's brief, there is no demonstrated Thomyson connection witan the 
| 
assauli and roobery and allegations thereof continue to be predicated upon 


| 
only speczlation, conjecture and surmise. Considering all the evidence in 


the light most favorable to tne government, the fact still remains that there 


is no direct proof that Thompson associated himself with:Green's crimi-~~ 


| 
venture; acted with knowledge that Green was to strixe complainant 


and "snatch'' her pocketbook; or in any way shared Green's criminal intent. 
| 


gz. tn attempting to establish criminal intent Appellee has 


carefully characterized certain testimony in a light mosticnfair to def--">~- 
For example, what tne arresting officers referred ic as ‘'walking faster 


thea normal" (T. 6), in Appellee's brief pecomes '$wiftly walking” - 


ec 


“hurrying (Acpellee's brief, pages 2 and 4), Taompson, a young man 


who is readily ooservaile to stand just over five feet talljand to weigh 


less than 129 pounds, is held out to be Green's ‘strong arm" and 


z/ Miller On Criminal Law, >. « ».est Publishing Company, 1934. 


y! bound volume 


compared with a ''259-pound bruiser" in some other case. (Appellee's 
orief, page 7, footnote 3), Appellee's curious composite of imaginary 
horribles is the res::lt of tae sare speculation and imagination complained 
of below in Appellant's srief. This Court has lone held firm to the established 
legal principle that a jury not be vermitted to guess or speculate over tne 
possible connection of aa accvsed with a crime that has been committed, 
The consequence of failiaz to follow this rule is nowhere better illustrated 
then in the instant case; first the jury's conviction and then the ¢cvernment's 
rationale in suppert thereof. The lack of evidence in connecting Thorrpson 
with Green's criminal act w2s so opvious as to require grant of trial 
counsel's motions for a directed verdict of acqeittal -- in short, the 
government had failed te established even a prima facia case againsi 
Thompson, Redaced to relevancies, the sovernzeni's arguments fail to 
justify the convicticn velow. Cooper v. Vnited States, 123 App. D.C. 323, 
357 F 2d 74 (1Scs); Larry v. United Siates, 159 U.S. App. D.C. 391, 287 
F 2d 340 (1961); [y.cliin v. United States, 135 ULC. App. D.C. 265, 
F 2d 275; and Garguilo v. United ~iates, supra. 
Carter Instruction 

3. Tae government supmits that the trial judge correctly 
refused to include 2 circumstantial evidence instriction to the jury modeled 
along the lines approved in Darter v. United Utates, 102 U.o. App. E.C. 
227, 252 F 2d £78 (1987) on the hiarly tenuous grounds that such an instruc- 
tion has not been ised with any great reg:larity oy tae Court in recent days. 


By so doing tne sovernment crushes aside the rationale benind the Carter 
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decision and deals not at all with the obvious similarities between the two 


cases; which, in the case of Carter, prompted this Court to reverse a 
criminal conviction. ~ hile it may be as ascerted by the government 


(Appellee brief, pages 11-12) that the Court nas not had o¢casion to 


reassert the Carter rule of late, it is respectfully submitted tnat neither 
hes the Court been called upon to review 2 conviction based entirely pon 
aighly tenuous and speculative circumstantial evidence and contrary to 
established principles and precedents as tne instant Thompson conviction, 
Gnly a Carter type instruction would have vermitted Thonipson the safe- 
guards announced and required by the Court once the trial judge refused to 


take the case from the jury. The Carter case stands as compelling legal 


»srecedent for the preposition that an accused's presumption of innocence 


Y 


| 
mest only fall when guilt is established beyond a reasonable doubt. vihen 
the evidence addzced againsi an accused (as in the instant case) is meager 


and inconclzsive, this Court by its language in Carter, requires a trial 


judge to give a special circemstential evidence instreetion, Contrary to 

Aopellee's allegations, Sunt v. United Siates, 116 U.S. App. D.C. 1, 316 

F gd 252 (0.C. Cir. 1963), does not appear to overrule and/or circumvent 
| 

Carter, Infact, the Covrt in Hunt specifically articulated that: 


"In explaining reasonable docbt in a circumstantial case, it 

wovld not be improper io cive an ‘every reasonable hypothesis’ 

instrzction in the languege of Carter. © 

It is respectiully subm itied that where, as in the instant case, the evidence 
| 


relied upon for convicticn is so totally circumstantial and so highly tenrous, 
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it is incumbent pon the trial judge, in the furtherance of dee process, to 
give a Carter type insirection. xefusal of such a reasonable and required 
request constitutes grievious, reversible error. 
Ciner Assailed instructions 
. 4, Tor whatever reasons tne trial Tourt found it necessary to 
deviate from orthodox practices, the fact remains thet the trial judge's 
charge, when considered as a whole, did imsly that the jury could inic.. 
guilt from circumsiances without first resolving conflicts in testimony and 
altimately decidine whether certain criminal circum:stances had actually 
= occured, It was error for the trial judge to set zp what were essentially 
different standards and surdens without the clearest and most convincing 
showing of justification therefor. In the a»sence here of such justification, 
the trial judge's attempt to set un a different and more restrictive standard 
» for adjudicating the question of Thompson's guilt cannot be accented or 
sestained. ‘While it is trze that tne trial judge did, at various stages 
> taroughout his charge, senerally allude to tae sresumpiion of innocence, 
the burden of the government and the principal of reasonable douoi, it is 
submitted that wnatever recollection the jury may have had 
of such generalized statements was wiped away by the trial judge's failure 
» to give the requested anc required Carter instruction and by instr-.ctions 
which unwarrantedly permitted the jury to specclate and to rest upon 


innuendos of a form of guilt by association. This constituted prejudicial 


error. Notwithstandin: Appellee's assertions to the contrary, the trial 


judce in instructiong the jury unwittingly placed such undue empnasis 


=F 


3/ 
against Thompson, 
Conci..sion 


5. For the foregoing reasons, this siaorable Court shovld 


Ve 


grant the relief reiuested by Appellant and reverse the convictions of 


Michael Thompson below. 
See Sarnia 
yf Lina 
Iasi Stambler, osq. 


Counsel t0r Appellant 


1737 DeSales Street, WW. VW. 
Yashington, D. C. 2273¢ 


2/ See Garguilo, supra. 


Vitinw-ilaw~ 


ICE 


CERTIFICATE OF SER 
I, Arthur Stambler, admitted to practice sefore this 
Honorable Court, do hereby affirm that on this 31st day of July, 1963, 
I mailed a copy of the foregoing document, postage prepaid, to the 
following: 
United States Attorney's Office 


Court House 
Washington, D. C. 


a . 
“GN ; ra / / / 
ONT? pL fs 
Phebe {TU n_ 


Arthur Stambler 


BEST CC 


from the ori 


PY AVAILABLE 


ginal bound volume 


